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FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT

THIS MATTER came before the Court for trial on April 6-7, 2009. The Plaintiff, Gary

Dillabaugh, was represented by counsel, Gary C. Davenport, of McGloin, Davenport, Severson

& Snow. Defendant, John J. Ellerton, was represented by counsel, Jack R. Luellen, of Beatty &

Wozniak, P.C. The Court, having considered the pleadings, testimony, and arguments of counsel

and trial record as a whole, and thus being advised in the premises, finds, concludes and Orders

as follows:




STIPULATED FACTS

The following facts are stipulated to by the parties:

1. Prior to December 31, 2001, Plaintiff loaned money to the Defendant and, after
credits were taken by agreement against the amount of the loan for the purchase of shares of stock in
Sefton Resources, Inc. (“Sefton”), there was a balance due pursuant to the parties’ letter agreement
of $65,661.88.

2, Plaintiff made numerous loans to the Defendant during the period March 18, 2002
through June 30, 2005, in the total principal amount of $325,991.70,

3. At present, the principal due from the Defendant to Plaintiff in the amount of
$391,653.58 is for monies lent directly by Plaintiff to the Defendant.

4, Pursuant to an agreement reached by Plaintiff and the Defendant, Plaintiff assumed
the Defendant's obligation to pay one note to Wells Fargo Bank in the total amount of $17,081.48.

5. Despite such demand, no payments have been made by the Defendant to Plaintiff.

STIPULATED AND ADMITTED EXHIBITS

The parties stipulated into evidence Plaintiff’s Exhibits 1 through 8 and 10 through 28 and
Defendant’s Exhibits B through H and J through S. Defendant’s Exhibit A was not offered.
Plaintiff’s Exhibit 9 and Defendant’s Exhibit T were offered and admitted into evidence.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I The loans made by Plaintiff Dillabaugh to Defendant Ellerton were personal loans
between the parties. Evidence of the personal nature of the loans is contained in, among others,
Exhibits 12-2, E and D. Furthermore, there are references in the emails between the parties,

including in Exhibit 12, to the deal being between the parties, specifically, a “deal between us”,




2. There is no evidence of any reference in the Sefton records of the amount of funds
loaned by Plaintiff Dillabaugh to Defendant Ellerton being used by the corporation Sefton.

3. Testimony was heard by former board members of Sefton, Norm Thacuk and Karl
Arleth, that had the board been aware of any transactions whereby Defendant Ellerton would receive
an offset against personal loans made to him by Plaintiff Dillabaugh for benefits provided to Plaintiff
Dillabaugh by Sefton, that it would have been reflected in the corporate records, and there are no
records reflecting the same.

4, The due dates for all of the loans was upon demand and, in support thereof, the Court
cites fays v. Arbuckie, 72 Colo. 328,211 P. 101 (1922), and Nissen v. Dews, 43 Colo. App. 288,
603 P.2d 966 (Colo. App. 1979), which stand for the proposition that if there is no égreement by the
parties as to the due date for loans, that they are due upon demand.

5. Demand was made for payment of all outstanding loans by Plaintiff Dillabaugh to
Defendant Ellerton on September 7, 2007.

6. In regard to the letter agreement which is Exhibit 7, interest was to accrue on the
agreed upon $65,661.88 at a rate of 12.5%, and was to accrue from the date of the letter agreement,
December 31, 2001,

7. In regard to interest on the balance of the loans made between March 18, 2002 and
June 30, 2005, that there was no agreement for an interest rate of 10% between the parties, and,
therefore, as a matter of law, the legal rate of 8% applies to the loans pursuant to C.R.S. Sec. 5-12-
102 and Salazar v. Taylor, 18 Colo. 538, 33 P. 369 (Colo. 1893), which rate is to accrue from the
date the loans were made.

8. In regard to the stipulated Wells Fargo note that was paid by Plaintiff Dillabaugh at




Defendant Ellerton’s request, interest shall accrue at 8% from the date the payments were made by
Plaintiff Dillabaugh on the Wells Fargo loan.

9. In regard to the Oatley Note, the Court finds that Defendant Ellerton received a
benefit as a result of the assumption of the Note by Plaintiff Dillabaugh at Defendant Ellerton's
request and that repayment of that Note that was assumed by Plaintiff Dillabaugh was Defendant
Ellerton’s personal obligation to repay. There is no evidence that Sefton had any obligation to
reimburse Plaintiff Dillabaugh for the assumption of the Oatley Note obligation.

10.  In regard to Exhibit 11, the Cowrt finds that the handwritten sheets of Defendant
Ellerton are consistent with the other exhibits regarding the loans made, and that in preparing
Exhibit 11, Defendant Ellerton was attempting to figure out the amount owed to Plaintiff
Dillabaugh. Furthetmore, Exhibit 11 contains a reference to the Qatley Note and therefore,
Defendant Ellerton was acknowledging his personal obligation to Plaintiff Dillabaugh regarding the
Oatley Note. Therefore, there is $43,000.00 owed by Defendant Ellerton to Plaintiff Dillabaugh at
the rate of 8% from the date that Plaintiff Dillabaugh paid the Oatley Note.

11.  In regard to the stock of Sefton that was transferred by Plaintiff Dillabaugh to
Defendant Ellerton’s children in the amount of 45,000 shares, the Court finds that Defendant
Ellerton’s testimony was not believable and that Plaintiff Dillabaugh’s testimony was credible and
thus the Court concludes that Plaintiff Dillabaugh was requested by Defendant Ellerton to transfer
the shares of stock to Ellerton’s children and that Defendant Ellerton agreed to reimburse Plaintiff
Dillabaugh for those shares of stock. This is furthermore consistent with Plaintiff Dillabaugh’s
willingness and ability to provide funds to Defendant Ellerton upon request. Therefore, the Court

finds that Defendant Ellerton owes Plaintiff Dillabaugh $1,800.00 for the 45,000 shares of stock of




Sefton transferred to Defendant Ellerton’s children, which stock is valued at $0.04 per share.
Interest at 8% shall accrue on the $1,800 owed from April 7, 2009 until paid,

12. 'The Court finds that there was no agreement between the parties as to any of the
setoffs of credits requested by Defendant Ellerton. Moreover, in e-mails between the parties,
specifically those in Exhibit 12, Plaintiff Dillabaugh rejected Defendant Ellerton’s request for credits
or offsets.

13.  Similarly, in Exhibit I, which were the handwritten notes prepared by Defendant
Ellerton, there is no reference to credits whatsoever. Likewise, there is no reference to credits in
Exhibit 12-8 which is the e-mail from Defendant Ellerton and e-mail from Plaintiff Dillabaugh on
February 11 and 12, 2008,

14, Regarding Exhibit 10, which is the Promissory Note dated December 31, 2002 from
Defendant Ellerton to Plaintiff Dillabaugh, the Court finds that Defendant Ellerton is not credible in
regard to his testimony that such Note represents evidence of a credit against loans that were made
by Plaintiff Dillabaugh to him, particularly since it was never mentioned in any of the parties’
negotiations, and thus gives the Promissory Note no weight or import.

15.  Furthermore, the Court finds the Promissory Note represented by Exhibit 10 was
subsumed by the parties’ stipulation concerning the amount loaned and due by Defendant Ellerton to
Plaintiff Dillabaugh.

Attornevs’ Fees

16.  Plaintiff Dillabaugh has made a claim for attorneys’ fees based upon the contention
that the defense to the payment of the loans asserted by Defendant Ellerton was frivolous and

groundless.




17. The Court finds that the defenses asserted to not give rise to the criteria of frivolous
and groundless and therefore DENIES Plaintiff’s claim for attorneys® fees.
JUDGMENT
Based upon the foregoing Findings of Fact and Conclusions of Law, THE COURT ENTERS
the following judgment in favor of the Plaintiff, Gary Dillabaugh, and against the Defendant, John J.
Ellerton:
A $65,661.88, plus interest at the rate of 12.5% from December 31, 2001,
B. $325,991.70, plus interest at the rate of 8% from the date each loan was m'ade;
C. In regard to the Wélis Fargo Note, $17,081.48, plus interest at the rate of 8% from
the date the payments were made regarding the Wells Fargo Note;
D. On the Oatley Note, $43,000.00, plus interest at the rate of 8% from the date the
Oatley Note was paid;
E. $1,800.00 regarding the Sefton stock transferred by Plaintiff Dillabaugh to
Defendant Ellerton’s children, plus interest at the rate of 8% from April 7, 2009;
F. Plus costs in the amount of $823.15;
for a total judgment of $ 802,504.56 through May 4, 2009. (See attached computation, which is the
Revised Exhibit 28 deleting 10% interest and inserting 8% per the Court’s Order, and which reflects

the amount of principal and interest due through May 4, 2009 based upon the revised interest rate).




DATED: May 14, 2009, nunc pro tunc April 7, 2009.

BY THE COURT:

)Sgiyfff&n %

Robert L.. McGahey, Jr.
District Judge
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